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To Thc Coiiiinission 

PETITION FOR WAIVER - EXPEDlTED TREATMENT REQUESTED 

NPCR, lnc dihia Nextel Partners (“Nextel Partners”), by its counsel and pursuant 

to Scctioiis I 3 and I 025(b) of the Commission’s Rules, 47 C.F R. S; 1 3 and 47 C.F.R 

5 I 925, hcrehy rcquests a waiver of Section 54 313 of the Commission’s Rules, 47 

C F I< $ 54 3 13, which requires state certification of Universal Service Fund (“USF”) 

Iligh Cost Program support for Lion-rural carriers Nextel Partners seeks this waiver for 

the time period October I ,  2003 through December 3 I ,  2003, and for the non-rural study 

areas iii which Nextel Partners was designated as an eligible telecommunications carrier 

(‘.llTC”) by the Statc o f  Miwssippi on September 29, 2003.’ The rule waiver is required 

t’or Nextel Partners to begin to reccive USF High Cost Program subsidles during the 

fourth quarter 01’2003 iii those iioii-rural designated areas 

In support of  rhls Petition for Waiver, the following IS respectfully shown, 

A list o f  the areas in  Missihhippi for which Nextel Partners has been designated an I 

ETC is included in Exhibit A hcrcto. 



1. BACKGROUND 

Nextel Partners is a commercial mobile radio service (“CMRS”) provider in the 

S m c  of Mississippi and opcratcs a n  advanced digital wirclcss network providing mobile 

tCIccoiiiiiiunications scrvices under the “Nextel” brand name On April 17, 2003, Nextel 

Partiicrs tiled a petition with the Mississippi Public Service Commission (“MPSC”) 

rcqucsting dwgnation as a n  ETC i i i  certain non-rural BellSouth Mississippi wire centers 

(hereafter, the “Designated Areas”) In support of its petition, Nextel Partners filed a 

dctailetl description of its proposed LifcLine and Link-Up wireless service plans’ and 

rcspoiided to various data reqtiects from the MPSC On September 29, 2003, the MPSC 

dcsigiiated Nextel Partners as ail ETC in the Dcsignated Areas in Mississippi. 

Under Section 54 3 13 of the Commission’s rules, in order for an ETC to receive 

USF support for iion-rui.uI areas in states that have chosen to exercise jurisdiction, the 

State inust file an annual certification with the Cornmission and with the Universal 

Service Administrative Company (“USAC”) stating that all federal high-cost support will 

bc used only for the provision, maintenance, and upgrading of facilities and service for 

which the support is intcnded See 47 C F.R. 5 54.3 I3 The annual certification under 

54 3 13, duc by October I ,  is rcquired to make USF High Cost Program funding available 

for the first through foudh quatters of thc  succeeding year. 

On September 29, 2003. the same date that the MPSC designated Nextel Partners 

as an ETC. tlic MPSC submittcd certifications i n  accordance with 47 C.F.R 6 54.313 to 

Thc specific BellSouth Mississippi wire centers for which Nextel Partners has 
been granted ETC status arc set forth in Exhihit A hcrcto 

Applicurroii of NPCII. Inc dh/u  Ne.xtel Purttieus JOY Desrgnation as an Eligible 
Tt.lc,c,oiii,nzrilic.atlo,2s Currier Uirder 47 C F R $214(e)(,?), Amendment to PetitJon, 
Mississippi Public Scrvicc Commission, 2003-UA-256 (filed July 17, 2003). 
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both tlic Universal Service Adininistrative Company (“USAC”) and the Commission 

rcgarding Ncxtel Partner\’ use of USF funds As a result, Nextel Partners IS eligible to 

begin ieceiL iiig USF support i n  the first quarter of 2004 

Thcrc is no mechanism for newly-designated ETCs to receive support for the 

three-month period following the hiale’s Octobcr 1 certification. According to the 

ccrtificatioii schedule set forth i i i  Section 54 3 13 of the Rules, the MPSC would have to 

have filcd an annual certification for h’extcl Partners no later than April 1 ,  2003 i n  order 

lor Ncxtel Partners to receive USF High Cost funding commencing September 29, 2003, 

which falls a t  the end of the third quartcr of 2003 ’ The MPSC did not submit the 

requisitc m i i u a l  certification by April I ,  2003, because Nextel Partners was not yet 

dcsignated as an ETC As a result, a waiver of Section 54 3 13 of the Rules is needed to 

allow Nextel Partners to rcceive fuiidiiig for the time period September 29, 2003 through 

December 3 I ,  2003 

11. REQUEST FOR WAIVER 

Section I 3 of the Commission’s Rules, 47 C F R.  $ 1.3, allows the FCC to waive 

Tn addition, Section 1.925(b)(3) the application of any rules for good cause shown 

provides for a waiver wherc it IS shown that, 

Copies of the MPSC’s letters to USAC and to the Coinmisslon are reproduced as 
Exhibit B hcrcto 

In addition to providing certification to both the Commission and USAC as to its 
usc of Iligh Cost USF support, Nextel Partners is also required to provide line count 
inforiiiatioii in order to be eliglble for support and an additional filing containing a 
certitication of its interstate access support See 47 C F R 44  54.307(c), 54.802(a), and 
54 809(a). Nextel Partners timely tiled these additional submissions with the 
Coiiiiiiision and USAC by the requisite deadlines for the periods covered by this waiver 
requebt Nextel Partners also tiled its line counts on September 29, 2003 in compliance 
wlth the quarterly submissions for high cost model and interstate access support so that 
Nextel Partners could receive USF support i n  the first quartcr of 2004 
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The underlying purpose of the rule(s) would not be served or would be 
frustrated by thc application to the instant case, and that a grant of the 
requested waivcr would be i n  the public interest; or 

In view of uiiiquc or unusual factual circumstances of the instant case, 
application of the rule(s) would be inequitable, unduly burdensome or 
coiitrary to thc public interest, or thc applicant has no reasonable 
alternativt 

Fedcral cotiits hold that the Commission “may exercise its discretion to waive a rule 

where particular facts would make strict conipliaiice inconsistent with the public 

in tc rw ’.’ 

As incited above, strict application of Section 54 313 of the Rules in this instance 

would create the uiiiiiteiided consequence with respect to Nextel Partners of delayng 

USF High Cost support until the first quarter of2004, despite the fact that Nextel Partners 

i v i l l  be tuiictioning as a n  ETC aiid providing supported services during the third and 

founh qtiancrs of 2003 A delay in Nextel Partners’ funding due to a strict application of 

Scctioii 54 313 of the Rules would be inconsistent with the Commission’s public pohcy 

goals of bringing acccss to advanced mobile telecommunications technologies to all 

citizens Indced, the Commission recently observed that facilitating access to spcctrum- 

b a d ,  wireless and mobile communications tcchiiologies is “an especially important 

Coinmission goal not just i n  urban markets but also in rural areas, to enable 

Amei-icans who travel, residc or conduct business throughout the country to communicate 

effectively for the benefit of the general public interest USF funding is vital to Nextel 

Set, 4 7  C F R. 3 I 925(b)(3). 

Norihru.\( Cellula)- Telepho~2e Co v FCC, 897 F.2d I1 64, 1166 (D.C Cir. 1990). 

See In lhe Muitel. of Fucdltahg lhe Provision of Spectrum-Based Services io 
l~iircrl .4wu.s and Promoilng 0pporIuwr~re.v for Rural Telephone Companies to Provide 
.Spc,clriiiwRuwd Servrccy ZOO0 Biennial Regulafoly Review Spectrum Aggregallon 
l . i tni i ,v  /or Cotnnwcru l  Mobile Rudio Services. Increu.\ing Flexlbzllty 10 Promole Access 
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Partner\’ ability to carry out its mission as an ETC because i t  will allow Nextel Partners 

to pursue the constructioii and upgrading of its iietwork to better serve customers in the 

Lksignatcd Arcas Nextcl f’artiiers should not be unfairly handicapped, stalled or 

othcm ibc delaycd in porsuiiig i t \  i i i i ss io i i  as a dcsignatcd ETC by the strict application of 

r~ilcc, that were never intended to undermine the purpose of an ETC designation Nextel 

Partner< bhould not be dciiied a full quarter of support merely because the timing of its 

E’I’C designation, which occurred on Septembcr 29, 2003, prevented the earlier filing of 

the Section 54.3 13 certification by thc July I ,  2003 deadline. 

Grant of Nextcl Partners’ petition for waivcr would clearly serve the public 

interest and is fully con\istent with Sections I 3 and I 925(b)(3) of the Commission’s 

Kulcs, as M~CII as the Coinmission’s goal of competitive neutrality in universal service 

support The universal sewice prograin IS intended to promote access to advanced 

scrvices in areas where telephone subscribership has been historically low. Nextel 

Partners’ universal service program furthers this goal by providing the USF supported 

ser\iccs to citizcns in the Dcsigiiated Areas over an advanced digital mobile nationwide 

iierwork fligh Cost Program funding wi l l  enable Nextel Partners promptly to begin 

upgrading and constructing iicw facilitics to provide quality services to Mississippi 

rcsidcnts 

Thc liinited waivcr that Ncxtel Partners seeks is fully consistent with and 

Indeed, the Commission has supported by well-establi\hed Commission prccedent. 

1 0  c i d  the E//ii(.zc111 and Inteiisivc Use of Spectrum and the Widespveud Deploymen1 o/ 
lWiw/ev  Services, cind 10 Fudilcire Cciprtul Formation, Notice of Proposed Rulemaking, 
WT Dockct Nos. 02-381, 01-14, 03-202 a t 1  8 (re1 October 6, 2003). 
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[J graiitcd nuinerous siinilar waiver requests In granting such waivers, the Commission 

has identified ai1 ETC designation date as being a “special circumstance” that warrants a 

Iimitcd waivcr Lo allow a new ETC to tile retroactive certifications and lnne counts so that 

E7rC support cain coiiimcnce I ”  

Further, in gi-anting a waiver to the State of West Virginia for the late filing o f  its 

certification for inon-rural ETCs, the C:oinmissioii reasoned that, “the potential harm that 

would be suffered by custoiners [of the carriers] . justifies a waiver.”” In the Wesi 

Virginiu Wurwr Order, the Commission found that the loss of a quarter of USF funding 

i n  <iinilar circumstances would bc “egregious ’”’ 
Bccause grant of thc requested waiver is fully consistent with the Commission’s 

rulcs and prcccdenr arid would allow Nextcl Partners to better carry out its mission as an 

ETC i n  furtheraiicc of the public intercst, and because a delay in receipt of funds by 

Ncxtel t’artncrs could have the egregious and unintended consequence of unnecessarily 

delaying iiiiplcnie~itatioii o f  thc important goals o f  USF high cost support, the 

Commission should act proinptly to grant Nextel Partners’ requested waiver. 

See, e g , N I; Colorudo Crllulur, Inc , Perilion for Wuiver of Section 54 314(d) oJ 
rhr Coinnziv.cion 15 Rule<\; 2003 FCC Lexis 4186, DA 03-2482 (re1 July 25, 2003); Guam 
C‘c~llulur uiid Puging. fnc , Perilion for Wuiver of Section 54 314 of the Coinmission’s 
RiiliJ~s und Ri~gululion.~, 1 8 FCC Red 7138 at 7 7 (2003); RFB Cellular, I n c ,  Pelition for 
Wuivcr of Sec,rioii 54 3/4(d) trnd 54 307jc) of [he Commrssion :F Rules and Regulations, 
17 FCC Ked 24387 (2002), and Smith  bugle,^, lnc Petition for Wuiver of Section 
54 XOY(c) of lhc (’ommission ‘,r Rules und Regululions, 16 FCC Rcd 15275 (2001). 

v 

,see Id 

We,\( Vitxiniu Public Servicr Cotntni.~sion, Reyue.vt for Wuiver oJ Siute 
C‘c,i-Iif;calio/? Reyuiremenr.\ .fiw High-Co.vi Universal Service Support for Non-Rurnl 
Cui,iwix, I 6  FCC Red 5784, 57x6 (2001) (“We,\l Virginiu Waiver Order”) 
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111. REQUEST FOR EXPEDITED ACTlON 

Action on this waiver request must bc expedited in order to ensure that vital USF 

I ligh Cost support tn Nextel Partners can commence as soon as possible In ordcr to 

iiicct its current obligationh as a n  ETC, Nextel Partiiers must be able to receive, on a 

tiniely basis, the support for whicl i  it  IS eligible upon designation as a n  ETC. Expedited 

aclioii is critical bccause Nextel Partners has already bcen designated as an ETC in the 

Slatc of Mississippi and would otherwise be required to provide without the benefit of 

subsidies USF \upported scrvices for which other ETCs receive funding. Grant of the 

requcsted waiver would minimize economic and competitive damagc caused by the delay 

i n  rcceipt of USF siipporl 

I\’. CONCLUSION 

Nexrcl Partners requcsts t h a t  the Cominission waive the strict application of  

Section 54 3 I3  of the Commission’s Rules to the extent necessary to treat the MPSC’s 

annua l  certification o f  Nextel Partncrs’ use of USF High Cost Program funds as timely 

tiled for purposcs of allowing Nextel Partncrs to begin receiving USF Hlgh Cost 

suhsidics as of Scptember 29, 2003 
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Wliercfore, for good cause shown, Nextel Partners respectfully submits that a 

wiilivcr o f t l i e  Coiiimission’s Rule as set forth above will serve the public interest 

Respectfully submitted, 

NEXTEL PARTNERS, INC. - 
Albert J Catalano 
Matthew J .  Plache 
Ronald J Jarvis 
Catalano & Plache, PLLC 
3221 M Street, N.W. 
Washington, D.C. 20007 
(202) 338-3200 
(202) 338-1700 facsimile 

Octobrt 2 I ,  2003 
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EXHIBIT A 

Wire Centers in Mississippi for which 
Ncxtel Partners has been designated an ETC 



ATTACHMENT 1 

Designatad h a s  fcu whch Nutel Partners 
Is Dcsignatcd As An ETC 

BELLSOUTH COW BEKIUSSU 

BELLSOUTH COW BG(SHMSSU 

BELLSOUTH CORP BILXMSDI 

BELLSOUTH COW BNTNMSSU 

B E L L S O W  COW BOTNMSh4.4 

BELLSOUTH COW BRHNMSMA 

BELLSOUTH COW BRNDMSES 

BELLSOUTH COW BRWDMSMA 

BELTSOUTH CORP CHNKMSSU 

BELLSOW CORP CLNSMSMA 

BELLSOUTH CORP CNTNMSMA 

BELLSOUTH COW COVLMSSU 

BELLSOUTH CORP CRSPMSMA 

BFiLLSOUTH COW CRTHMSMA 

BELLSOUTH CORP CSVLMSSU 

BELLSOUTH COW D-SMA 

BELLSOUTH COW DKtBMSMA 

BELLSOUTH COW EDWRMSDS 

BELLSOUTH COW BLVLMSh4A 

BELLSOUTH COW ENTRMSMA 

BELLSOUTH CORP FLORMSMA 

BELLSOUTH CORP FORSMSMA 

BELLSOUTH COW FYTTMSMA 

BF&LSOUTH CORP GLPTMSLY 

BEU S 3 .A COW HDLBMSMA 

BELLSOUTHCOEWHPVLh4SSU 

BELUOUTA CORP HRLYMSMA 

BELLSOUTH COW HTBGMSMA 

BELLSOUTH CORP " M S M A  

BELLSOUTH COW KSCSMshlA 

BELLSOUTH cow LAKEMSMA 
BELLSOUTH CORP LARLMSMA 

BELLSOUTH COW LCDLMSMA 

BELLSOUTH COW LXTNMSMA 

BELLSOUTH COW MAOEMSUA 

BELLSOUTKCORP MIzEMs\ILA 

BELLSOUTHCORPMNASMSMA 

BELLSOUTH C O W  M " M S M A  

BELLSOUTH COW MNTIMSMA 

BELLSOUTH cow M R m M . 4  

BELUOUTH COW MSPNMSMA 

BELLSOETH CORP MSTFMSCU 
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BELLSO- cow MTOLMSMA 
BELLSOUTH CORP " M S M A  

BELLSOUTH COW OEDHMSMA 

BELLSOUTI3 C O W  PCKNMSMA 

BELLSOUTH COW PCYNMSMA 

BELLSOUTH C O W  POSVh6SMA 

BELLSOWN CORP PHLAMSMA 

BELLSOUTH COW PLHTMSIA 

BELLSOUTH CORP PPVLMSMA 

BELLSOUTH CORP PRVSMSMA 

BELLSOUTH C O W  PSCI-IMSLT 

BELLSOUTH CORP PSCHMShlA 

BELLSOUTH CORP QTMNMSMA 

BELLSOUTH CORP RCTNMSMA 

BELLSOUTH CORE' RLFKMSMA 

BELLSOUTH COW EZLGHMSMA 

BELLSOUTH C O W  RYMNMSDS 

BELLSOUTH COW SMRLMSMA 

BELLSOUTH COW SNRyMSM,4 

BELLSOUTH COW TMSBMSMA 

BELLSOUTH COW TRRYMSMA 

B E L L S O W  COW 'IYVLhBMA 

BELLSOUTH COW U"MSDS 

BELLSOUTH CORP UTICMSDS 

BELLSOUTR COW VNCLMSMG 

BELLSOUTH COW WONSMSMA 

BELLSOUTH COW WNRDMSSU 

BELLSOUTH COW WSSNMSMA 

BELLSOUTH COW WYBOMSMA 

BELLSOUTH cow YzCYMSMA 
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EXHIBIT B 

C'ertification Letter Icegarding Nextel Partners 
Sent by the MPSC to USAC and thc Commission 



Before the  
M l S S l S S I P P l  PUBLIC SERVICE C O M M I S S I O N  

APPLICATLON OW 
NPCR INC. dbla  NkXlTL PAR’INERS 
FORDESIGNATION AS AN U G l E L E  
TELECOMMUMCATIONS CARRIER 
UNDER 47 U S C  5 21 4(eX2) 

DOCKET NO. lUUA-0256 

Qgm! 
COMES NOW the Mxs1ssippI PubLc Senice  Commission (“Commission”) and 

I t  appcanng to thc Commission. for good cause shown and after revicwng the plan of 

NPCR, In=. d/b/a Ncxtcl Panncrs (‘7’lextcl Partners") far utilization for the ycar 2004 

F d c r a l  Universal S m c c  Fundlng (“USF”) horetoforc submtted to this Commission by 

Nextel Parmcra, and this Commission being OMSC sufficiently advised, find8 86 

follows. 

I 

On April 17,2003, Nextcl P m e n  filed its Application for Daignabon as an 

Eligible Telcurmmucatlons Carrier (‘‘ETC’? under Section 47 U.S.C. Zlq(e)(2]. The 

Commmion cntcrcd an Order dnigaating Nextel P m m  DS an ETC on Scptem&r 29, 

2003 

11 

On September 29.2003. NBICtcl Partners submittd its delailed plan for unbzation 

of the Pedcral Univcrsd Service Fund for the yaar 2004 for approval by thc Commission 

Tho plan rubmiaed WM filed under red, but gtnaally proposed to mantain and snpport 

the exlshng inhslructurc and also expand network SOMCOK for projected 2004 growth. 

The Comniisam~ Iinds rhst Ncxtcl P m a ’ s  proposed use of federal universal scMce 



funds ror the year 2004 in  Mississippi 19 cons16lent with Ole principles of Universal 

SCMCC as outlined LII the Telecommunications Act of 1996 and by the FCC in  I &  

Universal Senice Order.' 

m 
I h e  Commission, aPm mnsullation wrh the P u b k  U u l i h a  Staff, concludes that 

Nexrel PKtncn' plan Fc. u 

2004 IS consistent with the Tclccommunicahons Act of 1996 and lhcperhnent FCC 

orders 

-ahon oft\& Gcdcral Uiuversal Scrvicc Fund for the yoar 

IT 1s THEREFOW, ORDERED. 

1 .  The Commisnoii hcrcby cchfies that Nextel Pannm' plan to U~IIZC 

Federal Univcrsal SCIVICC HI& Cost Svppon Funds m Mxxussippi 3s contuned m its 

plan s!ibmitted 10 \he Comrmssion on Scptembm 29,2003.1s consistent with 47 U S  C 

254(s). 

2 .  Ncxkl Parmcrs shall file quarterly reports witb the Commission providing 

the status of unive~sal scmco fund expenditures and projects. T h ~ s  Order IS effective E, 

of Lhc dnte hereof. 

Chairman Michael Callahan voted & Vicechuman Bo Robinson votcd 

4 and Commissioner Niclscn Cochrm votd 



SO ORDERED. h s  the __ /@%i of Scptmbcr.  2003 

BY 
MIDWEEL CALLkFLAN, CHATRlr! '.I 

BY 

QV. 
Y I  

mLSEN COCHRAN. COMhaSSIONER 





Mississippi Public Service Commission 

Scptcmbcr 29 ,2003  

M B T I S O ~  H Don& 
o r n c c o i i  
FcderalC t - n -  .... dmuCmnmuimn 
445-12*Suui. SW,RowTV.-A306 
Wpllungmn. D C. 20554 

Rc 

D c u  Mr Don& 

CC DmkatNo. 9643. No 99.301. Darober I *  Ccrtlnmtim D e r h  far N o n ~ W  Camcrr 
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